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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
ANTHONY J. CALCI ANO )

For Appel | ant: Gary H Delanois
Certified Public Accountant

For Respondent: Karl F. Minz
Counsel

OPI| NI ON

Thi s appeal is nade pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Anthony J. Calciano
agai nst a proposed assessnment of additional personal
income tax in the amount of $10,240.96 for the year
1977.
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The issue presented is whether appellant cor-
rectly cal culated the depreciation deduction allowable
for literary rights he purchased during the taxable year
ended Decenber 31, 1977

On Decenber 30, 1977, appellant purchased
from OGM Corporation all its rights, title and interest
to a book entitled Dead Wi ght. OGM Corporation had
purchased the book fromits author on Cctober 31, 1977.
The total purchase price paid by appellant was $164, 000,
payabl e as foll ows: (a) $17,000 cash down payrment; (b)
$17,000 cash payable on or before February 10, 1978; and
(c) assunption of the seller's nonrecourse note payable
to the author in the amount of $130,000 and due January
1, 1988. The note was payable only fromthe profits of
the book., and the author was given a security interest
in the book.

At the time of the purchase, appellant was
given a copy of an appraisal of the book done for OGM
Corporation by Jack Letheren and Associates, publishing
consul tants. This appraisal is not dated; however, we
assunme it was witten sometine during the latter portion ‘
of 1977, since that was when appellant purchased the
book and since appellant has not clainmed otherwi se. In
this appraisal, the potential income of the book was
estimated to be $308,000, and the fair nmarket val ue of
the book was determned to be in excess of $164, 000.

After his purchase, appellant arranged for
anot her publishing consultant to review the appraisa
done by Jack Letheren and Associates. By letter dated
February 14, 1972, this second consultant, Julien
Yosel of f, stated that he had reviewed the first
appraisal, including the estimate of potential incone,
and agreed with it. On April 15, 1978, appellant
obt ai ned from Jack Letheren another c¢stimate of -the
potential incone. At this time, Jack Letheren stated
that as of Decenber 31, 1977, the estinated potential
income of Dead Weight was $14, 200.

Prior to purchasing the book, appellant also
obtained a legal opinion as to the income tax conse-
quences of the purchase. By letter dated Decenber 30,
1977, the attorney consulted by appellant infornmed him
that, in his opinion, the nonrecourse note was a bona
fide debt and, therefore, the entire anount of the debt
could be included in appellant's basis in the book.

This opinion was based upon the first appraisal of Dead
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Weight, which estimated its potential incone to be
$308,000.

Appel | ant enpl oyed the accrual mnethod of
accounting tor the income and expenses connected with
Dead Wi ght, although, for all other purposes, he was a
cash basis taxpayer. In 1977, appellant reported income
accrued from Dead Wight in the anount of $6,977 and
claimed a deductron Tor depreciation of the book in the
amount of $79,625. After an audit, respondent reduced
the depreciation deduction to $3,715 and issued a pro-
posed assessnent of additional personal incone tax of
$10,240.90. Respondent made several other adjustnents
whi ch are not at issue here. Appellant protested the
assessnment, and .after a hearing, respondent affirned the
assessnent. This appeal followed.

Appel | ant used the income forecast nethod to
cal cul ate the depreciation deduction he clainmed for Dead
Weight. According to the inconme forecast nethod, depre-
ciation for one year is calculated by nultiplying the
basis of the property |ess salvage value by a fraction,
the nunerator of which is the inconme produced by the
property during the taxable year, and the denom nator of
which is the potential total incone of the property as
estimated as of the end of the taxable year. (Rev. Rul.
60- 358, 1960-2 cum. Bull. 68.)

Appel 'ant and respondent agree that the incone
forecast nmethod was the proper nethod to use to depre-
ciate appellant's book. However, they disagree as to
what figure should have been used as the estimate of
potential income. Appellant used $14,200, the estimte
provided on April 15, 1978, which was supposedly based
on conditions existing on Decenber 31, 1977. Respondent
contends that $308,000, the original estimte, should
have been used.

The al |l owance of deductions is a natter of
| egi sl ative grace. (New Col onial Ice Co. v. Helvering,
292 U.S. 435 [78 L.E4. 134871 (1934).) The taxpayer has
the burden of proving that he is entitled to the deduc-
tion. (New Colonial Ice Co. v. Helveriry <uipra; Appeal
of Robert V. ErilTane, Cal. St. Bd. Of Equal., Nov. 12,
1974.) The only evidence submtted by appellant is the
April 15th letter from Jack Letheren and Associ at es.
This evidence does not persuade us that $14,200 was the
correct estimate to use in determning the allowable
depr eci ati on. pellant's evidence is refuted by two
letters from publishing consultants which estimte Dead
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Wi ght's potential incone to be $308,000. (ne of these
consultants is fromthe same firm which produced the
April 15th estimate. One of the appraisals was witten
in February, 1978, and the other was witten sonetine
near the end of 1977. Appellant has Broduced no
evidence which woul d explain how the book's potentia

i nconme could be $308,000 shortly before and shortly
afte&gg?cenber 31, 1977, yet be only $14,200 on Decenber
31, .

In addition, appellant relies upon the first
apprai sal (which estimated the potential income to be
$308,000), when determining that his basis in the book
includes the entire amount of the nonrecourse financing.
Si nce' appel | ant purchased the book on Decenber 30, 1977,
we find that his reliance upon the first appraisal on
that date to conpute his basis greatly reduces the
persuasi veness of his claimthat that appraisal was
incorrect as of December 31, 1977, the very next day.

In light of the foregoing, we find that apPeI-
lant has failed to prove that Dead Weight's potentia
i nconme as of Decenber 31, 1977 was $14, Z00.

_ Therefore, the action of respondent is
sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Anthony J. Calciano against a proposed assess-
ment of additional personal incone tax in the anount of
$10,240.90 for the year 1977, be and the same is hereby
sust ai ned.

Done at Sacramento, California, this 1st day
of Februarv 1982 Dby the State Board of Equalization,
with Board Members Mr. Bennett, M. Reilly, Mr. Dronenburg,
and Mr. Nevins present.

Yilliam M. Bennett , Chai r man
George R Reilly . Menber
Ernest J. Dronenburqg, Jr. , Menber
Ri chard Uevins , Menber

, Menber
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